UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

12-5-2012

State v. Boren Respondent's Brief Dckt. 39754

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"State v. Boren Respondent's Brief Dckt. 39754" (2012). Not Reported. 794.
https://digitalcommons.law.uidaho.edu/not_reported/794

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.

IN THE SUPREME COURT OF THE STATE OF IDA
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
)
vs.
)
BOB LESTER BOREN,
)
)
Defendant-Appellant.
)
_ _ _ _ _ _ _ _ _ _)

NO. 39754

BRIEF OF RESPONDENT

APPEAL FROM THE DISTRICT COURT OF THE THIRD JUDICIAL
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE
COUNTY OF CANYON

HONORABLE JUNEAL C. KERRICK
District Judge

LAWRENCE G. WASDEN
Attorney General
State of Idaho
PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal Law Division

JASON C. PINTLER
State Appellate
Public Defender
3647 Lake Harbor Lane
Boise, Idaho 83703
(208) 334-2712

JESSICA M. LORELLO
Deputy Attorney General
Criminal Law Division
P.0. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534
ATTORNEYS FOR
PLAINTIFF-RESPONDENT

ATTORNEY FOR
DEFENDANT-APPELLANT

TABLE OF CONTENTS
PAGE

TABLE OF AUTHORITIES .............................................................................. ii
STATEMENT OF THE CASE .......................................................................... 1
Nature Of The Case .............................................................................. 1
Statement Of Facts And Course Of Proceedings ................................. 1
ISSUE .............................................................................................................. 2
ARGUMENT .................................................................................................... 3
Boren Has Failed To Establish Error In The Denial Of
His Motion To Dismiss .......................................................................... 3
A.

Introduction ................................................................................ 3

B.

Standard Of Review ................................................................... 3

C.

Boren's Prior Felony Convictions Prohibited Him
From Possessing A Firearm ....................................................... 3

CONCLUSION ................................................................................................. 6
CERTIFICATE OF SERVICE .......................................................................... 7

TABLE OF AUTHORITIES

CASES

PAGE

Barber v. Thomas, 130 S.Ct. 2499 (201 0} ............................................................ 6
Pfau v. Comair Holdings, Inc., 135 Idaho 152, 15 P.3d 1160 (2000} .................... 5
State v. Jones, 151 Idaho 943,265 P.3d 1155 (Ct. App. 2011) ............................ 3

STATUTES
I.C. § 18-310 .....................................................................................................4, 5
I.C. § 18-316 ......................................................................................................... 3
I.C. § 18-3316 ........................................................................................... 1, 3,4, 5
I.C. § 37-2732 .......................................................................................................4

ii

STATEMENT OF THE CASE
Nature Of The Case
Bob Lester Boren appeals from the judgment of conviction entered upon
his conditional guilty plea to unlawful possession of a firearm. Boren claims the
district court erred in denying his motion to dismiss.

Statement Of Facts And Course Of Proceedings
Boren has two prior felony convictions - one from 1984 in Oregon
(delivery of a controlled substance) and the other from 1988 in Nevada
(possession of a controlled substance). (R., p.5; PSI, p.4.) On July 15, 2011,
law enforcement executed a search warrant at Boren's home and discovered a
.22 semi-automatic pistol and a .22 rifle in Boren's bedroom. (R., p.1; PSI, p.2.)
Based on Boren's 1984 and 1988 out-of-state felony convictions, the state
charged him with unlawful possession of a firearm in violation of I.C. § 18-3316.
(R., pp.4-5, 18-19.)
Boren filed a motion to dismiss, asserting his prior felony convictions could
not be used to support a charge under I. C. § 18-3316 because they occurred
prior to July 1, 1991. (R., pp.27-31.) The district court denied Boren's motion,
after which Boren entered a conditional guilty plea reserving the right to appeal
the court's denial of his motion.

(R., pp.39-43, 47-53.)

The court imposed a

unified three-year sentence with one year fixed, but suspended the sentence and
placed Boren on probation. (R., pp.62-65.) Boren filed a timely notice of appeal.
(R., pp.66-68.)
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ISSUE
Boren states the issue on appeal as:
Did the district court err in denying Mr. Boren's Motion to Dismiss?
(Appellant's Brief, p.3.)

The state rephrases the issue on appeal as:
Has Boren failed to establish he was entitled to dismissal of the
Information charging him with unlawful possession of a firearm given that the
plain language of the relevant statutes prohibits him from possessing a firearm as
a result of his prior felony convictions?
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ARGUMENT
Boren Has Failed To Establish Error In The Denial Of His Motion To Dismiss

A

Introduction
Boren argues that although he is "[m]indful of the language contained in

the relevant statutes and the relevant standards of review," the district court
nevertheless erred in denying his motion to dismiss. (Appellant's Brief, p.4.) As
Boren acknowledges, the law does not support his claim.

The district court

correctly concluded Boren's prior felony convictions prohibited him from
possessing a firearm.

B.

Standard Of Review
The interpretation and application of a statute is a question of law subject

to de nova review. State v. Jones, 151 Idaho 943, 946, 265 P.3d 1155, 1158 (Ct.
App. 2011).

C.

Boren's Prior Felony Convictions Prohibited Him From Possessing A
Firearm
Idaho Code § 18-3316(1) provides: "A person who previously has been

convicted of a felony who purchases, owns, possesses, or has under his custody
or control any firearm shall be guilty of a felony .... " Subsection (2) of that same
statute defines "convicted of a felony" as including anyone who "has entered a
plea of guilty, nolo contendere or has been found guilty of any of the crimes
enumerated in section 18-310, Idaho Code, or to a comparable felony crime in
another state .... " LC. § 18-316(2). Boren concedes, as he must, that his prior
felony convictions for delivery and possession of a controlled substance are
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comparable qualifying offenses since I.C. § 18-310(2)(dd) includes "felonious
manufacture, delivery or possession with the intent to manufacture or deliver, or
possession of a controlled or counterfeit substance (37-2732, Idaho Code)."
(Appellant's Brief, p.5 n.3.)

Boren, however, argues that his prior felony

convictions cannot be used to support an unlawful possession of a firearm
charge because, according to Boren, his rights were restored upon discharge
since his convictions occurred prior to July 1, 1991. Boren is incorrect.
An individual cannot be prosecuted for unlawful possession of a firearm
based on prior felony convictions if his "civil right to bear arms either specifically
or in combination with other civil rights has been restored by any other provision
of Idaho law." I.C. § 18-3316(4). Idaho Code§ 18-310(2) provides: "Upon final
discharge, a person convicted of any Idaho felony shall be restored the full
rights of citizenship, except that for persons convicted of treason or those
offenses enumerated in paragraphs (a) through Qj) of this subsection the right to
ship, transport, possess or receive a firearm shall not be restored." (Emphasis
added.)

This provision only applies "to those persons convicted of the

enumerated felonies in paragraphs (a) through

OD ...

on or after July 1, 1991"

unless the conviction was for murder or voluntary manslaughter in which case
the "right to ship, transport, possess, or receive a firearm" would not be restored
"regardless of the date of their conviction if the conviction was the result of an
offense committed by use of a firearm." I.C. § 18-310(2)(kk).
Boren attempts to take advantage of the date limitation in I.C. § 18310(2)(kk) since his convictions predate July 1, 1991. This attempt fails for two
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reasons. First, by its plain terms, I.C. § 18-310(2) applies only to restoration of
rights for individuals convicted of an "Idaho felony." Although Boren's convictions
were comparable to Idaho felonies, thereby making him subject to prosecution
under I.C. § 18-3316, they were not for "any Idaho felony."
Second, and more importantly, I.C. § 18-310(4) specifically governs the
restoration of rights for "[p]ersons convicted of felonies in other states or
jurisdictions." That section reads:
Persons convicted of felonies in other states or jurisdictions shall be
allowed to register and vote in Idaho upon final discharge which
means satisfactory completion of imprisonment, probation and
parole as the case may be. These individuals shall not have the
right restored to ship, transport, possess or receive a firearm, in the
same manner as an Idaho felon as provided in subsection (2) of
this section.
I.C. § 18-310(4).
Thus, even if the language of I.C. § 18-310(2) did not plainly exclude
Boren from its application, the more specific provision of I.C. § 18-310 eliminates
any doubt that I.C. § 18-310(2) does not apply to him.

See Pfau v. Comair

Holdings, Inc., 135 Idaho 152, 158, 15 P.3d 1160, 1166 (2000) (noting wellestablished principle that if two provisions of an act conflict, the more specific
provision controls).
Although

Boren

hints that

he

believes

I.C.

§

18-310

may

be

unconstitutional (Appellant's Brief, p.8 n.5), an issue he admits is not preserved,
he has failed to articulate any reasoned basis for concluding the district court
erred in interpreting the statutes and denying his motion to dismiss.
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Indeed,

Boren essentially acknowledges the district court was correct. 1 (See Appellant's
Brief, p.4 ("[m]indful of the language contained in the relevant statutes]!; p.10
("[m]indful of the express language contained in the relevant statutes").)

CONCLUSION

The state respectfully requests that this Court affirm the judgment entered
upon Boren's conditional guilty plea to unlawful possession of a firearm.
DATED this 5th day of December, 2012.

,JESSl¢;A\M. LORELLO
DeputY"61torney General

1

Boren's acknowledgment and his reference to the "express language" of the
statute also undermines his assertion that "too [sic] the extent that the statutory
language is ambiguous, the district court erred by failing to apply the 'Rule of
Lenity."' (Appellant's Brief, p.10.) The language of the statute is not ambiguous.
As such, the rule of lenity does not apply. Barber v. Thomas, 130 S.Ct. 2499,
2508-09 (2010) (internal quotations and citations omitted) ("[T]he rule of lenity
only applies if, after considering text, structure, history, and purpose, there
remains a grievous ambiguity or uncertainty in the statute such that the Court
must simply guess as to what [the legislature] intended.").
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